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No. 97-3607
STATE OF W SCONSI N : I N SUPREME COURT
Ceneral Casualty Conpany of Wsconsin, FILED
Charles Wllard and Kay Wl ard,

MAY 4, 1999

Plaintiffs-Appellants,

Marilyn L. Graves
V. Clerk of Supreme Court
Madison, WI

Ford Mot or Conpany,

Def endant - Respondent .

APPEAL from an order of the Circuit Court for Colunbia
County, Daniel S. George, Crcuit Court Judge. Affirned.

M1 WLLIAM A BABLITCH, J. In Wsconsin, the economc
| oss doctrine bars tort recovery for economc |oss suffered by
commercial entities. This case requires that we determ ne
whet her the economc |oss doctrine also applies to consuner
transactions, even when a product is danaged under “sudden and
cal am tous” conditions. General Casualty Insurance Conpany of
W sconsin (Ceneral Casualty) and Charles and Kay WIllard (the
Wil lards) (collectively “plaintiffs”), request that this court
reverse the circuit court’s order granting Ford Mtor Conpany’s
(Ford) nmotion to dismss plaintiffs’ subrogation action for
damages arising from an economc |oss pursuant to theories of
negligence, strict liability and breach of express and inplied
warranties of nmerchantability. The circuit court reasoned that

the tort clains were barred by the economc |oss doctrine, and
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the contract clainms were barred by the statute of limtations.
Because we conclude that the sanme policies that justify applying
the economc |loss doctrine to commercial transactions apply with
equal force to consuner transactions, even when the econom c | oss
is caused by a “sudden and calam tous” condition, we hold that
the economc |oss doctrine applies to consunmer transactions and
bars the plaintiffs” tort clains for purely economc | oss.
Therefore, we affirm the order of the circuit court granting
Ford’s notion to dism ss.

12 In May 1996 the WIllards’ 1989 Lincoln Town Car, a
vehi cl e designed and manufactured by Ford, burst into flanmes as
it was sitting in front of their hone. The fire apparently
started in the steering columm. The WIllards’ insurer, Cenera
Casualty, paid the Wllards $1880.97 for the fire damage to their
car, pursuant to their contract of insurance.

13 On July 2, 1997, Ceneral Casualty commenced this
subrogation action against Ford in small clains court, seeking to
recover the noney it had paid to the WIIards. The W/l ards
joined the suit to recover the $50 deductible they had paid.
Toget her, GCeneral Casualty and the WIlards sued Ford under
theories of negligence, strict liability and breach of express
and inplied warranties of nerchantability. They al |l eged danage
only to the vehicle and did not allege personal injury or danage
to any other property.

14 In its answer, Ford asserted that the plaintiffs’
claims for recovery under tort theories were barred by the

econom ¢ loss doctrine and that their contract clains were barred
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by the statute of limtations. Ford also noved to dismss the
action pursuant to Ws. Stat. 8§ 802.06(2)(a)6 (1995-96)' for
failure to state a claimupon which relief can be granted. The
Colunmbia County Circuit Court, the Honorable Daniel S. GCeorge
accepted Ford's argunents and granted its notion to dism ss.

15 The plaintiffs appealed the circuit court order
granting Ford’s notion to dismss. Ford petitioned to bypass the
court of appeals pursuant to Ws. Stat. 8 (Rule) 809.60 and the
plaintiffs joined Ford s petition. This court granted the
petition.

16 The issue presented by this case is whether the
econom c |oss doctrine applies to consuner transactions to bar
tort recovery for purely economc |oss.?

17 The question of whether the economic |oss doctrine
applies to consunmer transactions, given the undisputed facts
presented by this case, is a question of law that this court

reviews de novo. Sunnyslope Gading v. Mller, Bradford &

Ri sberg, Inc., 148 Ws. 2d 910, 915, 437 N WwW2d 213 (1989)

L' Al references to the Wsconsin Statutes are to the 1995-
96 version unl ess otherw se not ed.

2 The plaintiffs’ notice of appeal states that it is
appealing fromthe order granting Ford Mdtor Conpany’s notion to
dism ss entered on October 13, 1997. This order dism ssed both
plaintiffs tort and breach of warranty clains. However,
plaintiffs do not argue before this court that the circuit court
erred in granting Ford's notion to dismss its breach of warranty
clainms as barred by the statute of limtations. Therefore, we do
not address plaintiffs breach of warranty clains or whether the
circuit court properly dismssed this claim as barred by the
statute of limtations.
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(citing First Nat. Leasing Corp. v. Mdison, 81 Ws. 2d 205, 208,

260 N.W2d 251 (1977)).
18 W considered the same issue presented by this case in

State Farm Mutual Autonpbile Ins. Co. v. Ford Mdtor Conpany, No.

97-2594 (S. C. (date) ), decided this sanme day. For the sane

reasons set forth in State Farm No. 97-2594, we concl ude that

the economc |oss doctrine applies to consunmer transactions and
therefore, the plaintiffs’ tort clains for purely economc |oss
are barred. Accordingly, we affirm the circuit court order
dismssing plaintiffs’ conplaint for failure to state a claim

19 CGeneral Casualty’'s argunents to not apply the economc
| oss doctrine to consuner transactions mrror the argunents nade

by State Farm in the conpanion case, State Farm No. 97-2594.

CGeneral Casualty mekes an additional argunent that tort renedies
are appropriate because the vehicle damage occurred under “sudden
and cal am tous” conditions.

10 General Casualty relies primarily on Pennsylvania d ass

Sand v. Caterpillar Tractor Co., 652 F.2d 1165 (3¢ Gr. 1981)

and Coud v. Kit Mg. Co., 563 P.2d 248 (Al aska 1977), cited

within Pennsylvania G ass, to support its argunment that tort

remedi es are appropriate in this case because the vehicle danmage
occurred under “sudden and calam tous” conditions. The court in

Pennsylvania dass determned that “deterioration and other

defects of poor quality should be considered economc |oss,
whereas ‘sudden and cal am tous damage will al nost always result

in direct property danmage’ recoverable in tort.” Pennsyl vani a

d ass, 652 F.2d at 1172 (quoting C oud, 563 P.2d at 251).



No. 97- 3607

11 The Pennsylvania dass court held that the guiding

factors to determ ne whether tort or contract |aw should apply
are “the nature of the defect and the type of risk it poses
." 652 F.2d at 1174. In that case, the danmage to the product
resulted froma fire, “a sudden and hi ghly dangerous occurrence.
[T]he alleged defect . . . constitutes a safety hazard
that posed a serious risk of harmto people and property. Thus,
the conplaint . . . appears to fall within the policy of tort |aw
that the nmanufacturer should bear the risk of hazardous
products.” 1d. at 1174-75. W are not persuaded by the hol ding

or rationale of Pennsylvania 4 ass.

12 The United States Suprene Court rejected the analysis

of Pennsylvania dass and other cases like it which allow tort

recovery when “the defective product creates a situation

potentially dangerous to persons or other property . . . .” East

River S.S. Corp. v. Transanerica Delaval, 476 U S. 858, 870

(1986) (citing Northern Power & Engineering Corp. v. Caterpillar

Tractor Co. 623 P.2d 324, 329 (Al aska 1981)). The Court stated

that this “internediate” position was “unsatisfactory” and “too
indetermnate to enable nmanufacturers easily to structure their

busi ness behavior.” East River, 476 U S. at 870. Wether danage

to the product itself occurs through gradual deterioration or by
some sudden and calamtous event, the resulting loss is purely
economi c. Id. Even if the loss is caused by a sudden and
calam tous event, the economc loss “is essentially the failure
of t he pur chaser to recei ve t he benefit of its

bargai n¥%traditionally the core concern of contract |aw’ | d.
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(citing E. Farnsworth, Contracts 8§ 12.8, pp. 839-840 (1982)).

“East River elimnates the conceptually difficult problem of

di stingui shing damage caused by an accident to the product itself

from that caused by ordinary wear and tear.” Trans States

Airlines v. Pratt & Wiitney Canada, Inc., 682 N E 2d 45, 54 (111.

1997) .

113 W agree with the rationale of the United States
Suprene Court in rejecting the “sudden and cal am tous” basis for
not applying the economc | oss doctrine where the damage is only
to the defective product. The Court rejected the distinction
bet ween di sappoi nted users of a defective product and endangered

users. East River, 476 U S. at 870. Regar dl ess of whether the

| oss occurs by gradual deterioration or a sudden and cal am tous
event, if there is no physical injury to persons or other
property, the resulting loss is purely economc¥%“traditionally
the core concern of contract law. " Id.

14 In addition, Pennsylvania dass no |onger has any

precedenti al value in either the Third Crcuit or in
Pennsylvania. After the United States Suprene Court decision in

East River, the United States Court of Appeals for the Third

Circuit acknowl edged that decision and refused to allow tort
damages for a purely economc |oss even though the danage
resulted froma fire¥%a sudden and cal am tous event. Al oe Coa

Co. v. Odark Equipnent Co., 816 F.2d 110, 119 (3¢ Cir. 1987).

The Pennsyl vani a Superior Court also adopted the hol ding of East

Ri ver. See REM Coal Co., Inc. v. Cark Equipnent Co., 563 A 2d

128, 132 (Pa. Super. C. 1989). Accordingly, Pennsylvania d ass
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is no longer good law in either the Third Crcuit or in
Pennsyl vani a. A case with no value in its own jurisdiction is
not the proper foundation on which this court should build an
exception to the econom c | oss doctrine.

115 W are also persuaded by the fact that many of the
jurisdictions that have considered a “sudden and cal amtous”
exception to the economc |oss doctrine have rejected it. See

Airport Rent-a-Car, Inc. v. Prevost Car, Inc., 788 F. Supp. 1203,

1205-06 (S.D. Fla. 1992) (applying Florida |law); Sharp Bros. .

Anmerican Hoist & Derrick Co., 703 S.W2d 901 (M. 1986); Utah

Intern. v. Caterpillar Tractor, 775 P.2d 741 (NM C. App.

1989), cert. denied, 772 P.2d 884 (1989); Cooperative Power V.

Westi nghouse Elec., 493 N W2d 661 (N.D. 1992); REM Coal Co., 563

A.2d at 128; Continental Ins. v. Page Engineering Co., 783 P.2d

641 (Wo. 1989).
16 Safety concerns are adequately protected by holding
manuf acturers |liable for personal injury and damage to other

property. Chri stopher Scott D Angelo, The Economic Loss

Doctrine: Saving Contract Warranty Law from Drowning in a Sea of

Torts, 26 U Toledo L. Rev. 591, 602 (1995). “‘Since any product
put into the stream of conmmerce has the theoretical potential to
injure persons and property, the incentive to provide safe

products is always present.’” Id. (quoting Bocre Leasing Corp.

v. General Mdtors Corp., 84 N Y.2d 685, 691 (1995)). The “sudden

and calamtous” exception to the economic |oss doctrine is
counter to the majority rule and “destroys the certainty and risk

al l ocation sought to be established by the U C. C. and contract
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law, and the exception wll cause the ‘law of contract to drown
in a sea of tort.”” 26 U Toledo L. Rev. at 607 (quoting East
River, 476 U S. at 866).

17 In the present case, danage to the WIllards’ vehicle
could have occurred through gradual deterioration and interna
br eakage. O the damage could have occurred as a result of
sudden and cal am tous conditions. Regardl ess of the origin of
the damage, the loss was purely econonic. No person or other
property was damaged. The WIllards lost the benefit of their
bargain to purchase a vehicle that neets certain standards of

merchantability. Like the Court in East River, we determ ne that

this is the core concern of contract |aw and danmages for purely
econom c loss can only be pursued through contract theories of

| aw.

18 In sum for the reasons set forth herein and in State

Farm No. 97-2594, we hold that the economc |oss doctrine
applies to consuner transactions and bars the plaintiffs’ tort
claims for purely economc |o0ss. Accordingly, we affirm the
order of the circuit court granting Ford's notion to dism ss.

By the Court.—JFhe order of the circuit court is affirned.
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119 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE (dissenting). I

dissent for the reasons set forth in nmy dissent in State Farm

Mut ual Autonobile Ins. Co. v. Ford Motor Co., _ Ws. 2d __ |,

__  Nw2d _ (1999), of even date.
20 | amauthorized to state that JUSTI CE ANN WALSH BRADLEY

joins this dissent.
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